
 

 

 

 

 

 

 

 

 

 

The Advocate General (AG) has handed down his opinion in the Morgan 

Stanley CJEU case, which considers VAT recovery rules for costs incurred by 

overseas branches.   

This opinion adds another dimension to Brexit planning, which can involve 

creating new EU businesses with multiple establishments as well as 

longstanding multi-establishment arrangements. Whilst the CJEU decision 

need not follow the opinion of the AG, in most cases it does. 

If you operate using overseas branches, then you should consider your VAT 

recovery position now. Hansuke’s VAT team can help with this. 

Key points of the Morgan Stanley case 

Morgan Stanley has a branch in France (MSFR) and a head office in the UK 

(MSUK). MSFR incurred costs in providing services to MSUK and directly to 

third parties. 

MSFR sought to recover all the input VAT on costs incurred by its French 

branch on its French VAT return, asserting that only its supplies to third 

parties should be taken into account.  

The French tax authorities disagreed, claiming that input tax incurred on 

transactions for the benefit of MSUK related to services that are outside the 

scope of VAT with no recovery right. 

The AG considered VAT recovery in relation to expenditure: 

 Used exclusively to support MSUK in carrying out exempt 

transactions; 

 Used exclusively to support MSUK in carrying out taxable 

transactions; 

 Used to support MSUK in making exempt and taxable supplies, and; 

 Used by both MSUK and MSFR to allow MSFR to make its own 

supplies and MSUK to make both taxable and exempt supplies. 

The AG stated that: 

 VAT incurred on expenses relating to exempt supplies made outside 

France is not recoverable and, should be blocked. 

 partial exemption methodology should be used to calculate input 

VAT recovery in relation to both exempt and taxable supplies, and 

 in respect of costs associated with MSUK’s taxable supplies, the 

input VAT should be recoverable only if the transaction would have 

been taxable in both member states. This is the ‘double layer’ test 

which arises as a result of straddling two different taxation system 

and answers the question of which country’s recovery rules should 

be applied. 
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Client Alert 

This publication has been written in general terms and therefore cannot be relied on to cover specific situations; application of the principles set out will depend upon the particular circumstances 

involved and we recommend that you obtain professional advice before acting or refraining from acting on any of the contents of this publication. Hansuke Consulting Limited would be 

pleased to advise readers on how to apply the principles set out in this publication to their specific circumstances. Hansuke Consulting Limited accepts no duty of care or liability for any loss 

occasioned to any person acting or refraining from action as a result of any material in this publication.  

Hansuke Consulting Limited is registered in England and Wales number 10136213 with its registered office at: 71-75 Shelton Street, London WC2H 9JQ. Hansuke Consulting Limited is an 

accredited and regulated member firm of the Institute of Chartered Accountants in England and Wales (ICAEW). 

About Hansuke 

Hansuke is an 

independent specialist 

financial services 

consultancy, providing 

truly independent 

advice.  We are fully 

committed to 

delivering the right 

advice and solutions.  

This means that you 

get the optimal fit for 

your needs.  We have 

assembled the right 

blend of expertise: 

spanning tax 

technical, tax 

authority, information 

systems and 

commercial financial 

expertise. 
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